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of engaging therein. Ohio Tax Cases (1913) 232 U. S. 576, 34 Sup. 
Ct. 372. Before Western Union Tel. Go. v. Kansas (1910) 216 U. S. 1, 
30 Sup. Ct. 190, the Supreme Oourt seemed to hold that if the subject 
matter of the tax was within the power of the state, the tax waa neces- 
sarily valid even though it might to a greater or less extent affect 
interstate commerce. Pullman Co. v. Adams (1903) 189 U. S. 420, 23 
Sup. Ct. 494; Allen v. Pullman Co. (1903) 191 U. S. 171, 24 Sup. Ct. 
39. But after this decision the ruling principle was that if the effect 
on interstate commerce was sufficiently serious the tax was invalid. 
Pullman Co. v. Kansas (1910) 216 U. S. 56, 30 Sup. Ct. 232; Ludwig v. 
Western Union Tel. Co. (1910) 216 U. S. 146, 30 Sup. Ct. 280; Atkinson 
etc. By. v. O'Connor (1912) 223 U. S. 280, 32 Sup. Ct. 216. Each 
case was viewed with reference to its own particular facts and definite 
rules were avoided. See Baltic Mining Co. v. Massachusetts (1913) 
231 U. S. 68, 34 Sup. Ct. 15; St. Louis etc. By. v. Arkansas (1914) 
235 U. S. 350, 35 Sup. Ct. 99; Kansas City etc. By. v. Kansas (1916) 
240 TJ. S. 227, 36 Sup. Ct. 261. A domestic corporation engaged in 
combined local and interstate transportation was held subject to a tax 
measured by total capital stock, Kansas City etc. By. v. Stiles (1916) 
242 TJ. S. Ill, 37 Sup. Ct. 58, and a foreign corporation engaged in 
making local and interstate sales within the state was held subject to 
a tax measured by total capital stock when the statute provided the 
tax did not exceed two thousand dollars. Baltic Mining Co. v. Massa- 
chusetts, supra. The instant case shows that there must be some 
maximum or a tax on foreign corporations measured by total capital 
stock will be invalid. The opinion of the court seems inconsistent with 
the reasoning of the former opinions in that it expressly eliminates 
any question of the degree of interference with interstate commerce. 
It makes no attempt to point out particular facts which give rise to the 
decision, as was done in Baltic Mining Co. v. Massachusetts, supra, and 
St. Louis etc. By. v. Arkansas, supra, but, without distinguishing the 
character of the business, the nature of the property owned by the 
respondent within the state, or the measure of the tax, from those ele- 
ments in Western Union Tel. Co. v. Kansas, supra, and the cases fol- 
lowing it, the court blindly follows those decisions and lays down the 
broad proposition that a franchise tax on any foreign corporation 
engaged in local and interstate business cannot be measured by the 
total capital stock with no maximum limitation, because such tax 
would burden interstate commerce and would take property without 
due process of law. 

Contracts — Award and Arbitration — Efect of Fraud. — The contract 
between the plaintiff and the defendant, a contractor, provided that the 
plaintiff's chief engineer was to be the "final umpire in all questions 
arising under the contract." The grand division engineer of the 
plaintiff, a brother-in-law of the defendant, increased to a large extent 
the estimates of the division engineer, and fraudulently managed to 
have the chief engineer, who was ignorant of the increases, approve 
them. The plaintiff paid the defendant and on discovering the fraud 
sued for the amount overpaid. Held, Though it was impossible to 
charge the defendant with fraud with sufficient directness, yet the 
plaintiff could recover the amount overpaid, since the award of the 
chief engineer having been procured through fraud, was not binding. 
Atchison, T. & S. F. By. v. West (Cal. 19i7) 167 Pac. 868. 

Although the courts have finally come to allow awards of arbitrators 



170 COLUMBIA LAW REVIEW. 

where the parties have agreed that the award shall be final, Cervien 
v. Erickson Construction Co. (Wash. 1917.) 162 Pac. 567, apparently 
influenced by considerations of expense and expedition, yet the award 
is only prima facie correct and is subject to impeachment. However, 
an honest mistake of judgment, Vincent v. German Ins. Co. (1903) 
120 Iowa 272, 94 N. W. 458, fact, Patton v. Garrett (1895) 116 N. C. 
847, 21 S. E. 679, or even of law, Stone v. Baldwin (1907) 226 HI. 338, 
80 N. E. 890, will not generally furnish sufficient basis for over- 
throwing an- award, since that would be substituting the court's judg- 
ment for that of the arbitrator's. But, where the arbitrator was found 
to be a close relative, Stinson v. Davis (Ky. 1899) 50 S. W. 550, or a 
stockholder of one of the parties, Milner v. Georgia R. R. & Bank. Co. 
(1848) 4 Ga. 385, the award was impeached. Fraud, Elledge v. Polk 
(Miss 1909) 48 So. 241, or such gross mistake as to lead to the infer- 
ence of fraud, Cornell & Co. V. Steele (1909) 109 Va. 589, 64 S. E. 
1038, will certainly cause the court to interfere. It is not necessary 
that the arbitrator himself be guilty of fraud or bad faith; it is enough 
that he is fraudulently deceived. Cornell & Co. v. Steele, supra; Forrest 
City Box Co. v. Sims (C. C. A. 1913) 208 Fed. 109. Since the reason 
for setting aside the award is the obvious injustice otherwise done 
one of the parties it appears that it is immaterial who is responsible 
for the deception of the arbitrator and that the court in the principal 
case properly allowed the plaintiff to recover the sum overpaid. 

Contracts — Breach of Contract to Lend Money — Measure op Dam- 
ages. — The defendant, with full knowledge of the plaintiff's financial 
condition, agreed to make advances to the plaintiff in consideration 
of the plaintiff depositing with him certain securities. The plaintiff 
deposited the securities, but the defendant refused to loan the money, 
and the plaintiff consequently became insolvent. Held, the plaintiff 
was entitled to recover special damages. Murphy v. Hanna (N. D. 
1917) 164 N. W. 32. 

The normal rule in cases of breach of a contract to loan money 
is that unless special damages are alleged and proved recovery is 
limited to nominal damages; Gooden v. Moses Bros. (1892) 99 Ala. 
230, 13 So. 765; Lowe v. Turpie (1896) 147 Ind. 652, 675, 47 N. E. 
150; the reason for the rule being that, although the plaintiff would 
have received a certain sum of money were the contract performed, 
he would immediately have been under a duty to return a similar 
amount. 2 Sedgwick, Damages (9th ed.) § 622. Since under ordinary 
circumstances money is always procurable in the open market at the 
legal rate, where the breach is of an agreement to lend money for a 
particular length of time, the measure of damages is the difference 
between the interest at the contract rate and at the rate, not exceeding 
that fixed by law, which the borrower had to pay in the open market, 
see McGee v. Wineholt (1901) 23 Wash. 748, 63 Pac. 571, or else the 
money necessarily expended in procuring the loan elsewhere. Holt 
v. United Security Life Ins. & Tr. Co. (1909) 76 N. J. L. 585, 72 
AH. 301; Bohemian-American etc. Ass'n v. Northern Bank of N. Y. 
(Sup. Ct. 1909) 120 N. Y. Supp. 134. But where the money cannot 
be obtained elsewhere or the plaintiff has been deprived of the oppor- 
tunity of obtaining it, and the money was to be used for a special 
purpose known at the time to the lender, the injured party may have 
compensation for the loss which he has sustained by reason of the 
breach, so far as that loss was, or ought to have been within the con- 



